Financial Lines

Side-A DIC Insurance
Claim Scenarios

AlG

Today’s directors and officers face ever greater risks of personal liability in executing
their corporate responsibilities. The following claim scenarios illustrate the benefits of
Side-A DIC (difference in conditions) coverage in responding to these risks.

Derivative Settlement Triggers Side-A Coverage
Shareholders of a Delaware corporation commenced a derivative
action against the company’s directors, alleging that they had
breached their fiduciary duties by authorizing the acquisition of
certain affiliated entities at exorbitant prices. After the defendants’
motion to dismiss on demand futility grounds was denied, the
parties reached a settlement. Among other things, the seftlement
required a large payment to be made to the company on behalf
of the settling defendants. Delaware law prohibits indemnification
of amounts paid to corporations in settlement of derivative

suits because such payments would be circular. Therefore, the
setlement amount was paid under the Side-A coverage of the
company’s ABC and Side-A towers.

Financial Insolvency Leads to Non-Indemnifiable Loss
A bankruptcy trustee filed an action against the board of directors
and insured executives of an energy company, alleging improper
transfer of nearly $100 million prior to the company’s insolvency.
The trustee alleged fraud against several of the defendants arising
out of their participation in the transfer of the funds and alleged
negligence and breach of fiduciary duty against the remaining
defendants arising out of their failure to prevent the transfer.
Coverage under the Side-A policy was triggered because the
company’s underlying ABC policy limits were exhausted by
numerous legal actions and the company was unable to provide
indemnification due to its insolvency. Ultimately, the entire Side-A
policy limit was exhausted by defense costs and settlement payments.

Professional Services Exclusion Triggers DIC Provision
A former insured executive of a consulting company was
alleged to have engaged in a scheme to defraud and obtain
money and property through false and fraudulent conduct,
including the issuance of false invoices for professional services
rendered. A federal criminal indictment was served against the
executive. The claim was submitted to the company’s ABC D&O
carrier, but coverage was not available under this policy based
upon the professional services exclusion in that form. Given the
basis of the denial under the primary policy, coupled with the
company’s refusal to indemnify the executive, the Side-A policy
dropped down to pay the executive’s defense costs based on
the DIC feature in the form.

Minority Investor Claim Triggers Ivl Exclusion

An early investor in a Silicon Valley start-up company filed

suit against the company’s former CEO for fraud and breach
of fiduciary duty arising out of the defendant's alleged gross
mismanagement of the company. Based on the nature of the
allegations in the complaint, the company refused to indemnify
its former CEO. The claim was submitted to the primary ABC
D&O carrier, but the plaintiff in this case held a board seat at
the company and qualified as an insured under this policy,
triggering the Insured vs. Insured (“Ivl”) exclusion. The claim was
ultimately covered under the Side-A policy based on the DIC
feature and the lack of an Ivl exclusion in the form.
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Drop Down Coverage for Wage and Hour Claim
Claimants filed suit against the CEO of a public company,
alleging wage and hour violations under the Fair Labor Standards
Act (“FLSA”). The company had filed for bankruptcy protection
and was not named as a defendant. The ABC tower of insurance
denied coverage based on the FLSA exclusion in the primary
policy. In addition, company indemnification was not available
due to the bankruptcy proceedings. As a result, the Side-A DIC
policy dropped down to provide coverage for defense and
settlement costs.

TCPA Claim Triggers DIC Coverage

The insured company and its former CEO were sued for alleged
violations of the Telephone Consumer Protection Act (“TCPA”).
The former CEO had been ousted by the company’s board in an
acrimonious battle for control of the company. As a result, the
company refused to indemnify the former CEO in connection with
the TCPA suit. In addition, the ABC D&O carriers denied coverage
on the grounds that the primary policy barred coverage for any
claim alleging a violation of a person’s right to privacy. Since the
Side-A DIC policy did not follow the primary policy’s privacy
exclusion, coverage was provided on a drop down basis for the
former CEO’s defense costs.

Reputational Issues Lead to Refusal to Indemnify

Senior executives at a large non-profit organization were indicted
for their alleged roles in a criminal conspiracy involving the misuse
of federal funds. Based on the criminal nature of these allegations,
the organization refused to indemnify these executives and the
ABC portion of the tower was insufficient to cover all of the legal
fees incurred in the defense of the criminal cases. As a result, these
fees were covered under the Side-A policy.

For more information please contact your underwriter
or visit www.aig.com/side-a
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